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Among the controversies surrounding the implications of divorce for children is the question of how professionals involve children in making decisions about issues of joint custody, overnight stays, and relocation.  Throughout most of the 20th century, gender stereotypes dictated that most children lived with mothers after divorce and spent little time with fathers.  As these stereotypes weakened and concerns about equal protection under the law grew, the best interests of the child became the standard for custody decisions in the early 1970s.  

Early research discovered that decisions made by adults on behalf of children often had painful consequences for the children.  For example, we learned that children needed parents to sensitively discuss the divorce with children on their level of understanding instead of avoiding discussion of the topic.  We learned that court orders prescribing “reasonable visitation” for fathers left children distressed by the uncertainty of knowing how often they could see Dad and by the bitter 
negotiations between parents who disagreed about the meaning of “reasonable visitation.”  We also learned that seeing their father two or three nights a month was not enough to maintain a meaningful parent-child relationship.

Listening to individual children

Although most professionals agree that children’s feelings should be considered when making custody arrangements, their preferences should be considered with reservations.  It’s possible that formal participation in custody decisions can risk the emotional welfare of children.  Most child advocates also recognize that children do not necessarily know what is best for them.  They can base their decisions on a number of inappropriate factors:  they may react to short-term conflicts rather than long-term relationships; faulty assumptions may lead to the “grass is greener” phenomenon; they may say what they think parents want to hear; they may align themselves with an abusive or irresponsible parent; or they may take on the responsibility for taking care of a needy parent.  The position that children should dictate or strongly influence custody decisions also fails to acknowledge the tension between empowering children and placing them in the middle of their parents’ quarrels.  

At each developmental stage children have particular vulnerabilities that inhibit their ability to make decisions in their best interest or that expose them to potential risks.  Empirical research gives little direction on when and how much a child’s 
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preferences should be considered in decisions about custody and access to parents.

The collective voice of children

In order to avoid the pitfalls of involving children in custody disputes, Warshak advocates listening to the collective voice of children derived through clinical and empirical research.  Such data can enlighten parents and courts regarding children’s attitudes about various aspects of divorce and children’s actual long-term adjustments.  In other words, research data can help decision makers “understand what children might say with the hindsight of maturity and in the absence of parental pressure, loyalty conflicts, inhibitions, and limitations in perspective and articulation” (p. 378).  The author suggests four benefits that can come from listening not only to a child’s individual voice but also to the collective voice of children (p. 377):  

1. The collective voice bypasses the problem of the child being used as a mouthpiece for one parent’s views.

2. The experiences of clinicians and the findings of researchers can substitute for children who are unable or unwilling to speak for themselves.

3. Research can direct our attention to important aspects of the child’s experience that might not occur to the child to communicate or might not be easy for the child to articulate.

4. Research can assist decision makers in anticipating the likely future impact of custody dispositions.

What children are saying

Research has discovered what children have to say about several divorce-related topics, including joint custody, overnight stays for young children, and relocation.  It should be noted that the collective voice of children, as determined by research, should not be applied automatically to every situation.  However, when a child’s stated preference differs significantly from the general rule, decision makers should carefully explore each of several possible explanations for the variation.


Joint custody. 

The most common concern about joint custody is that when children are “bounced back and forth” they will experience feelings of instability and insecurity.  However, research overwhelmingly suggests that children in joint physical custody tend to be better adjusted, happier, better off financially, and have fewer behavioral problems.  

Overnight stays for young children.

 Policy regarding overnight stays for young children has been based on the belief that a child’s separation from the mother will make the child more anxious and will harm the child’s attachment to the mother.  However, the evidence suggests that overnights have clear benefits, particularly in promoting close and positive relationships with both parents, which numerous studies have shown to be linked to positive outcomes for children.  Overnight stays for infants, toddlers, and older children should be neither mandatory nor routinely excluded but should be among the options considered.
Relocation. 
Some of the most challenging issues in family law relate to disputes arising from the request of one parent to move children to a distant location.  Some scholars (Wallerstein and Tanke, 1996) have argued for presumption favoring the custodial parent’s relocation with the children.  However, Warshak’s comprehensive study of literature supports a policy that encourages both parents to remain near their children.  Each developmental stage presents a different set of problems for children and parents.  Good child-parent relationships develop when parents and children regularly and frequently relate to each other in a broad range of normal activities.  Research showed that children whose divorced parents remain nearby had more positive outcomes than children who had a parent relocate.

In summary, children desire and are able to maintain high-quality relationships with both divorced parents and should be given the opportunity to do so.

IMPLICATIONS FOR COOPERATIVE EXTENSION.  In Co-parenting through Divorce classes, extension educators inform parents of risk and resiliency factors for children.  This article addresses two primary questions:  1) What is the appropriate role of children in decision making?  2) How can decision-makers use research findings to give children a collective voice in custody-related decisions?
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